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QUESTIONS PRESENTED

Whether the Second Circuit erred in failing to
apply this Court’s “state action” tests and in adopting
a per se rule that private operators of public access
channels are “state actors” for constitutional purpos-
es, even where the state has no control over the pri-
vate entity’s board, policies, programs, facilities or
operations, provides none of its funding, and is not
alleged to have been involved in the conduct chal-

lenged in the pleadings.
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PARTIES TO THE PROCEEDINGS BELOW
AND CORPORATE DISCLOSURE STATEMENT

Petitioners Manhattan Community Access Corpo-
ration, Daniel Coughlin, Jeanette Santiago, and Cory
Brice! were Defendant-Appellees in the court of ap-
peals in No. 16-4155. Petitioner Manhattan Com-
munity Access Corporation has no parent corpora-
tion, and there is no publicly held corporation that
owns 10% or more of its stock.

Respondents DeeDee Halleck and Jesus Papoleto
Melendez were Plaintiff-Appellants in the court of
appeals in No. 16-4155.

The City of New York was a Defendant-Appellee
in the court of appeals in No. 16-4155 but has not
joined in this appeal.

1 Petitioner Cory Brice’s name was misspelled “Bryce” in
the Amended Complaint.



111

TABLE OF CONTENTS

Page
QUESTIONS PRESENTED .....ccccoovviiiiiiiiiieeeeeens 1
PARTIES TO THE PROCEEDINGS
BELOW AND CORPORATE
DISCLOSURE STATEMENT .......cccovviiiiiiieennn. ii
TABLE OF CONTENTS ..., 1i1
TABLE OF CITED AUTHORITIES...........ccccvvunne. vii
OPINIONS BELOW ...ttt 1
JURISDICTION ...ttt 1
CONSTITUTIONAL, STATUTORY, AND
REGULATORY PROVISIONS INVOLVED......... 1
STATEMENT OF THE CASE ..., 3
A. The Regulatory and Contractual
Framework for Public Access............cceennnnnnn... 6
B. Manhattan Neighborhood Network................. 8
C. Facts Giving Rise to This Action...................... 9
D. Procedural History .......ccccccoeevviiiiiiiiiieenenennnnn, 10
1. District Court Proceedings........cccceeeee. 11
2. Appellate Proceedings............ccovvveeeervnnnnn.. 13
SUMMARY OF ARGUMENT. .........cccciiiiiiieeieiie 19

ARGUMENT ...t 21



v
I. THE SECOND CIRCUIT'S ANALYSIS IS
INCONSISTENT WITH THIS COURT’S
STATE ACTION CASES AND CREATES

A NEW, UNWORKABLE STATE
ACTION EXCEPTION ......ccccoviiiiiiiiiieene

A. There is no Precedent for Skipping the
Threshold State Action Analysis..............

B. There is no Precedent for the Second
Circuit’s Public Forum Determination.....

1. Denver Area did not Hold That
Public Access Channels are
Constitutional Public Fora. ..................

2. Where Courts Have Found Public
Access Channels to be Public Fora,
They Have First Applied State
Action Tests...coovviveiiiiiiiiiiiiiiieeciee,

3. This Court has Consistently Held
That Privately-Owned and
Controlled Fora are not
Constitutional Public Fora...................

4. The Majority’s Public Forum
Determination Effectively Imposes
a per se Rule That all Public Access
Channels are State Actors...................

C. The Second Circuit’s Belated State
Action Determination is Tautological
and Insufficient .....ccoeveeeeeeiieeieieeeeeeeeennen,



A%

I1. HAD THE SECOND CIRCUIT
PROPERLY CONDUCTED THE
THRESHOLD STATE ACTOR
ANALYSIS, IT WOULD HAVE HELD
THAT MNN IS NOT A STATE ACTOR
OR PART OF THE GOVERNMENT .............

A. MNN is not a Part of the Government
Under the Lebron Test Because the
Government Does not Control its

B. MNN Does not Perform a Traditional
and Exclusive Government Function,
so 1t is not a State Actor Under the
“Public Function” Test .....cccccovvvviiiiiiinnnnnn.

C. There Are no Allegations That the
City Compelled or Coerced the
Challenged Conduct, and MNN is
Therefore not a State Actor Under the
“Compulsion” or “Coercive Power” Test ...

D. MNN Does not act Jointly or Enjoy a
Symbiotic Relationship With the
GOVernmMent ........ceeevvvvviciiiiiiiieeeeeeeeiiiieee,

E. MNN is not Pervasively Entwined
with the Government to Satisfy the
Test Articulated in Brentwood..................

IIL. THE SECOND CIRCUIT’S DECISION
IS A RADICAL EXPANSION OF THE
STATE ACTION DOCTRINE WITH
POTENTIALLY FAR-REACHING
CONSEQUENCES ...,

46



vi

A. Left Undisturbed, the Second Circuit’s
Ruling Would Establish an Amorphous,
Unworkable State Action Inquiry ............ 56

B. The Second Circuit’s Ruling may Have
Additional Ramifications .............cccceenn..... 58

CONCLUSION ...ttt 60



vil

TABLE OF CITED AUTHORITIES

Page(s)
Cases
Abu-Jamal v. Nat’l Pub. Radio,
159 F.3d 635 (D.C. Cir. 1998) .....ovvveeeeeeeeeeeerinnnnn. 58

Abu-Jamal v. Nat’l Pub. Radio,
No. 96-cv-0594, 1997 WL 527349
(D.D.C. AUE. 21, 1997) weveeeeeeeeeeeesesrerean. 57, 58

Alliance for Cmty. Media v. F.C.C.,
56 F.3d 105 (D.C. Cir. 1995)......... 15, 26, 27, 29, 44

Am. Mfrs. Mut. Ins. Co. v. Sullivan,
526 U.S. 40 (1999) ...veoveoeoeeeessen. 45, 47, 49, 50

Amalgamated Food Emp. Union Local 590 v.
Logan Valley Plaza, Inc.,
391 U.S. 308 (1968) ..ccceeeeeiiiiiiiiieeeeeeeeeeieee, 32, 33

Amano v. City of New York,
No. 04-V-0321, 2006 WL 4470759

(N.Y.P.S.C. Aug. 30, 2006).....ccceeeeeererrrrrrrrennnnn... 6,7
Ark. Educ. Television Comm’n v. Forbes,

523 U.S. 666 (1998).....ccevvveeiiieeeeeeeeeeeeeeeeeee 31
Ashcroft v. Igbal,

556 U.S. 662 (2009)......ccovvvrrriieeeeeeeeeeeeeiieeeeennn, 22

Assoc. of Cable Access Producers v.
Pub. Serv. Comm'n,
1 A.D.3d 761 (N.Y. App. Div. 2003)............... 59, 60

Bernas v. Cablevision Sys. Corp.,
215 Fed. App’x 64 (2d Cir. 2007) ....voeeeevvvreeennnnn. 26



Blum v. Yaretsky,
457 U.S. 991 (1982) ..ccevviiiiiiiieeeeeeeeeeee, passim

Brennan v. William Paterson Coll.,
34 F. Supp. 3d 416 (D.N.J. 2014) .evevvevreereenn 29

Brentwood Acad. v. Tenn.
Secondary Sch. Athletic Ass’n,
531 U.S. 288 (2001) ...cccvvveeiiiiiieeeeeiiieeeeeenn, passim

Britton v. City of Erie,
933 F. Supp. 1261 (W.D. Pa. 1995)........cccevvuen..... 29

Burton v. Wilmington Parking Authority,
365 U.S. 715 (1961) e 34, 48, 49

Clorite v. Somerset Access Television, Inc.,
No. 14-¢v-10399, 2016 WL 5334521
(D. Mass. Sept. 20, 2016) ...cccevvveeeeeiiiiiieeeeiiiieeenn, 27

Coplin v. Fairfield Pub. Access
Television Comm.,
111 F.3d 1395 (Sth Cir. 1997) ce.veveeeereeereererenans 29

Cornelius v. NAACP Legal
Defense & Educ. Fund,
473 U.S. 788 (1985) .cceiiieeeeeeeieeeeeeeeeeeeeeeeeeeeeeeeee, 31

Demarest v. Athol/Orange Cmty.
Television, Inc.,
188 F. Supp. 2d 82 (D. Mass. 2002)............... 28, 30

Denver Area Educ. Telecom.
Consortium, Inc. v. F.C.C.,
518 U.S. 727 (1996) .....cvveeeeeiiiiieeeeeriiieeeeeennn, passim

Dep’t of Transp. v. Ass’n of Am. Railroads,
135 S. Ct. 1225 (2015) ..uuuveeeerrerneerirerinrnnirrearnnnnnnnns 58



1X
Edmonson v. Leesville Concrete Co.,
500 U.S. 614 (1991) oveveeeeeeeeeeeseeran. 923, 41, 45

Egli v. Strimel,
No. 14-cv-6204, 2015 WL 5093048

(E.D. Pa. Aug. 28, 2015)....cccceeeeeeeeeeeeeeeeeeeeeeeeenn, 28
FEvans v. Newton,

382 U.S. 296 (1953) ... 41, 45, 51
Flagg Bros., Inc. v. Brooks,

436 U.S. 149 (1978) ..ccvvvreeeeiiiieeeeeeiieeeeeeea, passim
Georgia v. McCollum,

505 U.S. 42 (1992) .cccoiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeee, 41
Glendora v. Cablevision Sys. Corp.,

893 F. Supp. 264 (S.D.N.Y. 1995)......cccuuu.... 12, 28
Glendora v. Marshall,

947 F. Supp. 707 (S.D.N.Y. 1996).......cccceuunnn...... 28

Glendora v. Sellers,
No. 03-7077, 2003 WL 22890043
(D.C. Cir. Nov. 25, 2003).....cccceeeeeeieeeeeeeeeeeeeeeeannn. 27

Glendora v. Tele-Commece’ns, Inc.,
No. 96-¢v-4270, 1996 WL 721077
(S.D.N.Y. Dec. 13, 1996) ..ccooveeeeiiiieeeeeeeeeeeeeeeeeennn. 28

Griffin v. Pub. Access Cmty. Television,
No. 10-cv-602, 2010 WL 3815797
(W.D. Tex. Sept. 27, 2010) ...ovvvveeeeeeeeeeierirriieennnnn. 27

Grogan v. Blooming Grove Volunteer
Ambulance Corps,
768 F.3d 259 (2d Cir. 2014) ....ccoeevrvriiiiieeeeeeeens 53



X

Hebrew v. Houston Media Source, Inc.,
No. 09-cv-3274, 2010 WL 2944439

(S.D. Tex. July 20, 2010)....ccceeeeeeeeeeeeeeeeeeeeeeeennn. 27
Horton v. City of Houston, Tex.,

179 F.3d 188 (5th Cir. 1999).......cccvvvvivvrrnnnnnns 28, 30
Hudgens v. NLRB,

424 U.S. 507 (1976) cccceeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 32, 33

Hughes v. Region VII Area Agency On Aging,
542 F.3d 169 (6th Cir. 2008)......cccceeeeeeeeeeeeeeennnnn. 53

Huston v. Time Warner Entm,
127 Fed. App’x 528 (2d Cir. Mar. 31, 2005) ........ 28

Huston v. Time Warner Entm,
No. 03-cv-0633, slip op. (N.D.N.Y.

Mar. 25, 2004) (Doc. 31)....ccueeeeiiiieeeeeiiiinnns 27, 28
Int’l Soc. For Krishna Consciousness, Inc. v. Lee,

505 U.S. 672 (1992) ....ccooiiiieiiiieeeeeeeeeeeeeee e 31
Jackson v. Metro. Edison Co.,

419 U.S. 345 (1974) ecceeeeeeeccieeeeeeeeeeeee, passim

Jersawitz v. People TV,
71 F. Supp. 2d 1330 (N.D. Ga. 1999).......cccc........ 28

Knight First Amendment Inst. at
Columbia Univ. v. Trump,
302 F. Supp. 3d 541 (S.D.N.Y. 2018).......ceeeenn... 57

Lebron v. Nat’l R.R. Passenger Corp.,
513 U.S. 374 (1995) ..ccooveiiiiiieeeeeeeeeeeeenn, passim

Lloyd Corp. v. Tanner,
407 U.S. 551 (1968) cveeeeeeeeeeeeeeeeeeeeeeee e 32



x1

Loce v. Time Warner Entm’t Advance/
Newhouse P’ship,
191 F.3d 256 (2d Cir. 1999) ............... 12, 14, 17, 26

Logiodice v. Trustees of Maine Cent. Inst.,
296 F.3d 22 (15t Cir. 2002) cvevveeeeeeeeeeeeeeeereeren, 53

Loren v. City of New York,
No. 16-cv-3605, 2017 WL 2964817

(S.D.N.Y. July 11, 2017) ccevrrriieeeeeeeeeeiiiieeeeeee. 27
Lugar v. Edmondson Oil Co.,

457 U.S. 922 (1982) ...cevvvveeeeiiiiieeeenenn, 3, 23, 38, 49
Marsh v. Alabama,

326 U.S. 501 (1946) .....ccovvverriieeeeeeeeeeeeeiiiinnnn. 32, 33

Minn. Voters Alliance v. Mansky,
138 S. Ct. 1876 (2018) .., 30

Monell v. Dep’t of Soc. Servs. of
City of New York,

436 U.S. 658 (1978) .ccciiiieiieeieeeeeeeeeeeeeeeeeeeeeeeeee, 13
Morrone v. CSC Holdings Corp.,

363 F. Supp. 2d 552 (E.D.N.Y. 2005) .................. 27
Nat’l Collegiate Athletic Ass’n v. Tarkanian,

488 U.S. 179 (1988) ....ceeeeeeeeeeeeeeeeeeeeeeeen 3,23, 24
P.R.B.A. Corp. v. HMS Host Toll Rds., Inc.,

808 F.3d 221 (3d Cir. 2015) «ceeeeeeeeeeeeeeeeeeeeeeeeene, 53
Polk Cnty. v. Dodson,

454 U.S. 312 (1981) ccceiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeee, 43

Prager Univ. v. Google LLC,
No. 17-cv-06064, 2018 WL 1471939
(N.D. Cal. Mar. 26, 2018)......coeeeeeeeerreerereerererrens 57



x11

Rendell-Baker v. Kohn,

457 U.S. 830 (1982) ...cceveeeiiiiieeeeeeeeeeeein, passim
Rhames v. City of Biddeford,
204 F. Supp. 2d 45 (D. Me. 2002) ........ccceeeeeeeee... 29

San Francisco Arts & Athletics, Inc. v.
U.S. Olympic Comm.,
483 U.S. 522 (1987) uiiiieeeiiiieeeeeeieeeeeeean, 43, 45

Shulman v. Facebook.com,
No. 17-cv-00764, 2017 WL 5129885
(D.N.J. Nov. 6, 2017).cccccomiiiiiiiiieeeeeeeeeeeceeeenne 57

Sybalski v. Indep. Grp. Home Living
Program, Inc.,

546 F.3d 255 (2d Cir. 2008) .....coeeeeeeeenrrrrnnnnnn 11, 16
Terry v. Adams,

345 U.S. 461 (1953) ..ccceviiiiiiiieeeeeeeeeeeeennn, 41, 45
U.S. v. Am. Library Ass’n, Inc.,

539 U.S. 194 (2003) ....cceveeverrieieeeeeeeeeeeeeeeeee e 31

Walker v. Texas Div., Sons of
Confederate Veterans, Inc.,

135 S. Ct. 2239 (2015) ..ueeeeeeiieieiiiiicieeeeeeeeeeeeviieee, 30
West v. Atkins,
487 U.S. 42 (1988) .. 44

Whitney v. State Tax Comm’n,
309 U.S. 530 (1940 c..evereeeeeeeereeeeeeeeeeeeeseeeersnees 34

Wilcher v. City of Akron,
498 F.3d 516 (6th Cir. 2007).............. 15, 16, 26, 44



X111

Statutes, Rules and Regulations

BU.S.C. § 552 it 59
28 U.S.C. § 1254 .ovviiiiiiiieeeeeeeeee e 1
42 U.S.C. § 1983 oot 1,4, 10
42 U.S.C. § 1988 .ooiiiiiieeeiiiieeeee et 59
47 U.S.C.§ 396 oottt 57
A7 U.S.C. § 531 it eeeeeeree e 7
16 NYCRR § 895.4......uvvviiiiieiiiiiiiieenn. 6, 35, 45, 60
Cable Communications Policy Act of 1984,

Pub. L. No. 98-549, 98 Stat. 2779 (1984) .............. 7
Real Passenger Service Act of 1970,

Pub. L. No. 91-518, 84 Stat. 1327 (1970) ............ 39
U.S. Const. amend. ©T........ccooeeviiiiieiiiiieeeee, passim
Other Authorities

American Public Media, Organizational
Structure, https://www.americanpublic
media.org/about/org-structure...............ccceeee. 57

Community Media Database,

http://communitymediadatabase.orgf.................. 36
DeeDee Halleck, The 1% Visits El Barrio,
YouTube (July 29, 2012) .....eeiiiiiieeeiiiiieeeeeeiieeees 9

Pegasys, http://pegasys.webstarts.com/
mndex.html .....coooiiviiiiii 35, 36




1
BRIEF FOR PETITIONER

OPINIONS BELOW

The Second Circuit’s opinion, Pet. App. 1a-33a, is
reported at 882 F.3d 300. The district court’s opin-
ion, Pet. App. 34a-53a, is reported at 224 F. Supp. 3d
238.

JURISDICTION

The Second Circuit issued its opinion on February
9, 2018, and denied Petitioners’ request for rehearing
en banc on March 23, 2018. Pet. App. 54a-55a. Peti-
tioners filed a petition for writ of certiorari on June
21, 2018, which this Court granted on October 12,
2018. This Court has jurisdiction under 28 U.S.C.
§ 1254(1).

CONSTITUTIONAL, STATUTORY, AND
REGULATORY PROVISIONS INVOLVED

This case involves U.S. Const. amend. I, “Con-
gress shall make no law . . . abridging the freedom of
speech ....”

This case also involves United States Code, Title
42, Section 1983, which provides:

Every person who, under color of any
statute, ordinance, regulation, custom, or
usage, of any State or Territory or the
District of Columbia, subjects, or causes
to be subjected, any citizen of the United
States or other person within the juris-
diction thereof to the deprivation of any
rights, privileges, or immunities secured
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by the Constitution and laws, shall be li-
able to the party injured in an action at
law, suit in equity, or other proper pro-
ceeding for redress, except that in any
action brought against a judicial officer
for an act or omission taken in such of-
ficer’s judicial capacity, injunctive relief
shall not be granted unless a declaratory
decree was violated or declaratory relief
was unavailable. For the purposes of
this section, any Act of Congress appli-
cable exclusively to the District of Co-
lumbia shall be considered to be a stat-
ute of the District of Columbia.



STATEMENT OF THE CASE

This case is about preserving the confines of the
“state action” doctrine, which separates purely pri-
vate conduct from governmental action for constitu-
tional purposes. This Court has commanded
“[c]areful adherence” to the state action doctrine to
“preserve[] an area of individual freedom by limiting
the reach of federal law.” Nat’l Collegiate Athletic
Ass’n v. Tarkanian, 488 U.S. 179, 191 (1988) (quoting
Lugar v. Edmondson Oil Co., 457 U.S. 922, 936
(1982)). At the same time, this narrow approach
“avoids imposing on the State, its agencies or offi-
cials, responsibility for conduct for which they cannot
fairly be blamed.” Lugar, 457 U.S. at 936. The Sec-
ond Circuit did not adhere—let alone carefully—to
the state action doctrine.

Manhattan Community Access Corporation
(“MNN”) is an independent, not-for-profit company
that operates two access centers and four public ac-
cess channels in the Borough of Manhattan in New
York City (the “City”). More than 25 years ago, the
Manhattan Borough President chose MNN to replace
Time Warner as the independent operator of the
public access channels in Manhattan. The Manhat-
tan Borough President has the right to nominate on-
ly two of MNN’s 13 board directors. The other direc-
tors are independent; the City, therefore, does not
control MNN’s board. Moreover, Respondents did
not—and could not—allege that the City plays any
role whatsoever in MNN’s operations, programs, poli-
cies, personnel decisions, facilities, or funding. The
vast majority of MNN’s funding comes from the cable
operators that provide cable service in Manhattan
via independent agreements between MNN and
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those cable operators. MNN has no contract with the
City.

Respondent Halleck has produced programs that
have periodically appeared on MNN’s public access
channels. Respondent Melendez has taken part in
some of MNN’s community-based trainings and has
appeared in at least one program shown on MNN.
Respondents brought this Section 1983 claim alleg-
ing violations of the First Amendment, against
MNN, some of its employees, and the City, arising
out of disciplinary actions taken against them for
violating MNN’s internal rules and regulations.

On a motion to dismiss, the district court re-
viewed the allegations in light of each of this Court’s
state action tests and correctly determined that Re-
spondents had not plausibly alleged that MNN is a
state actor under any of them. On appeal, however,
the Second Circuit ignored these tests altogether.
Instead, relying on Justice Kennedy’s partial concur-
rence and partial dissent in Denver Area Educ. Tele-
com. Consortium, Inc. v. F.C.C., 518 U.S. 727 (1996),
the Second Circuit held 1) that MNN’s public access
channels are designated public fora of unlimited
character, and then determined 2) that Petitioners
are, therefore, state actors because, in 1991, the
Manhattan Borough President chose MNN to oper-
ate the public access channels on Time Warner’s ca-
ble system in Manhattan.2

The decision below should be reversed as to Peti-
tioners. Respondents have not alleged that MNN is
a state actor under any of this Court’s tests estab-
lishing the exceptional conditions warranting hold-

2 The Second Circuit also affirmed the district court’s
dismissal of the City. Petitioners do not challenge that holding.
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ing a private entity subject to the First Amendment.
MNN does not carry out a traditional and exclusive
public function, it is not in a symbiotic relationship
with the City, the allegations in the pleadings make
clear that MNN did not act pursuant to any govern-
ment compulsion, and the City does not control MNN
through its board or otherwise.

In determining on the pleadings that MNN is a
state actor, the Second Circuit applied what is essen-
tially a per se test that ignores the vast differences in
public access operators around the country. Equally
troubling is the analysis itself: looking first at the
forum (in this case public access channels), determin-
ing that the electronic forum is a constitutional pub-
lic forum, and then working backwards to find that
its operators are therefore state actors. That analy-
sis flies in the face of Supreme Court precedent. It
also ignores the differences among public access pro-
viders, ignores the concerns raised by the plurality in
Denver Area about adopting a categorical approach,
and ignores the radical changes that have occurred
in the decades since Denver Area. Indeed, the rapid
expansion of the Internet into the daily lives of most
Americans and the rise of social media platforms (not
to mention the other nooks and crannies of online
life) have changed media and media consumption
forever. One encounters countless fora every day
that resemble (to some degree or other) the proverbi-
al soapbox in the corner of the public park and that
to some degree or another arise out of or are subject
to local, state, and federal regulation. But that does
not make them constitutional public fora.
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Careful adherence to the state action analysis
remains critical for determining those rare instances
where private activity can be considered state action.
This case does not present one of those instances.

A. The Regulatory and Contractual
Framework for Public Access

Cable operators must obtain franchises from local
governments in order to lay the cable or optical fibers
needed to reach subscribers. Pet. App. 35a; JA19-20,
99 15-16. Cable television franchising in New York
State is regulated by the New York State Public Ser-
vice Commission (“PSC”). Pet. App. 36a; JA21-22,
19 25-29. Among other things, the PSC regulations
require the designation of public, education, and gov-
ernment (“PEG”) channels in New York. New York
Code, Rules and Regulations (“NYCRR”), tit. 16,
§ 895.4(b) (2018). They also set the minimum stand-
ards for these channels. Id. at § 895.4(c). Specifical-
ly, the PSC regulations require that content on pub-
lic access channels must be “noncommercial” and
that access must be on a “first-come, first-served,
nondiscriminatory basis.” Id. at § 895.4(a). The reg-
ulations also prohibit cable television franchisees
and local governments from exercising editorial con-
trol over public access channels. Id. at §§ 895.4(c)(8-
9). The regulations further provide that “[a]ny inter-
ested person may seek a ruling from the [PSC] con-
cerning the applicability or implementation of any
provision of this section or any provision of a fran-
chise concerning PEG access upon the filing of a peti-
tion.” Id. at § 895.4(f)(2). The PSC hears challenges
by (among others) public access producers to ensure
that public access channel operations comply with
these regulations. See, e.g., Amano v. City of New
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York, No. 04-V-0321, 2006 WL 4470759 (N.Y.P.S.C.
Aug. 30, 2006).

The Cable Communications Policy Act of 1984,
Public Law No. 98-549, 98 Stat. 2779 (1984) (the
“1984 Cable Act”), requires cable operators to carry
leased access channels and allows, but does not
mandate, franchising authorities to require cable op-
erators to set aside PEG channels. 47 U.S.C.
§§ 531(a-c); Pet. App. 35a-36a. Among many other
things, the 1984 Cable Act prohibits cable operators
from exercising editorial control over public access
channels. 47 U.S.C. § 531(e); Pet. App. 36a.

In 1991, the City renewed cable franchises in
Manhattan, which had previously been awarded to
Time Warner Entertainment Company, L.P. Pet.
App. 36a-37a. Sections 8.1.1 and 8.1.8 of the fran-
chise agreements between the City and Time Warner
provide that Time Warner must set aside certain ca-
ble channels for public access programming and that
these channels shall be operated by an “independent,
not-for-profit, membership corporation” chosen by
the Manhattan Borough President. Pet. App. 5a,
36a-37a; JA22, 19 31-32.

Also in 1991, pursuant to the terms of the fran-
chise agreement between the City and Time Warner,
the Manhattan Borough President chose MNN as the
independent entity to operate the public access
channels set aside by Time Warner in Manhattan.
Pet. App. 5a, 37a; JA23, 99 34-35. MNN has no
agreement with the City; it only has agreements
with cable operators. JA23, 99 32-33. The New
York state regulations do not require MNN to pro-
vide any municipal updates or reports. Instead, the
franchise agreements contemplate that the inde-
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pendent nonprofit operating the public access chan-
nels will adopt its own rules and regulations (with-
out requiring City approval), and the applicable reg-
ulations and private agreements do not allow the
City to provide any input. Pet. App. 35a-37a.

B. Manhattan Neighborhood Network

MNN is a private nonprofit corporation organized
under the laws of the State of New York. JA19, § 11.
Petitioner Dan Coughlin is MNN’s Executive Direc-
tor, Jeanette Santiago is MNN’s Programming Direc-
tor, and Cory Brice is MNN’s Manager of Production
and Facilitation. Pet. App. 6a-7a. MNN is the larg-
est provider of independently produced programming
In the country and provides editing, media training
and youth classes at its facilities. JA23-25, 99 37,
39-42, 46.

Since 1991, the Manhattan Borough President
has had no control over MNN’s operations, policies,
finances, or any other aspects of MNN’s governance.
The Manhattan Borough President can only nomi-
nate (subject to board approval) two of MNN’s 13 di-
rectors. Pet. App. 37a; JA23, 9 34-36. The remain-
ing directors—the vast majority of the board—are
independent. Id. MNN receives no funding from the
City or the State. JA23, Y 35. MNN owns outright
its own facilities: its offices and its main studio are
on West 59th Street in Manhattan, and MNN also
owns and maintains a community facility in East
Harlem known as the MNN El Barrio Firehouse
Community Media Center. Pet. App. 37a; JA24,
9 38.
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C. Facts Giving Rise to This Action

Respondent Halleck 1s a public access producer
and Respondent Melendez has participated in MNN’s
community training programs. Pet. App. 38a-40a;
JA24, 99 39-40. DMNN took disciplinary action
against Respondents for violating its rules and regu-
lations. Specifically, after Respondent Melendez vio-
lated MNN policies by harassing Iris Morales, an
MNN employee, MNN withdrew Mr. Melendez’s in-
vitation to participate in a community building edu-
cation program. Pet. App. 38a-40a; JA28, 99 69-70.

Thereafter, Mr. Melendez appeared in and Ms.
Halleck produced a video called “The 1% Visit El
Barrio.” DeeDee Halleck, The 1% Visits El Barrio,
YouTube (July 29, 2012),
https://[www.youtube.com/watch?v=QEbMTGEQ1xc.
The program included harassing and threatening
language directed toward MNN staff during a
lengthy diatribe by Mr. Melendez, spoken while
standing outside of the MNN EIl Barrio Firehouse
Community Media Center. Mr. Melendez’s mono-
logue included the following:

Our people, our people, people of color,
are in control of this building and I have
to wait until they are fired, or they re-
tire, or someone Ekills them so that 1
can come and have access to the facility
here.

Pet. App. 39a; JA30, 9 81 (emphasis added).

Respondents submitted the program to MNN, and
it aired on an MNN public access television channel
on October 2, 2012. Pet. App. 40a; JA31, 9 84. After
receiving complaints from its staff that the video in-
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cited violence against MNN staff and violated MNN’s
zero tolerance policy on harassment, MNN barred
further airings of the program containing the offend-
ing “kills them” language. Pet. App. 40a; JA31-33,
99 86-88, 95-97. By letter dated October 11, 2012,
Respondent Halleck, as the producer of record, was
suspended for three months from airing programs
over MNN’s public access channels. Pet. App. 40a;
JA31, 99 85-87. Following an additional violent con-
frontation with an MNN employee in dJuly 2013,
MNN suspended Respondent Melendez indefinitely
from all MNN services and facilities. Pet. App. 40a;
JA33-34, 99 98-109. Also, in August 2013, MNN
suspended Respondent Halleck for one year from all
MNN services and facilities due in part to her role in
the July 2013 violent confrontation. Pet. App. 40a;
JA35, 19 111-14.

D. Procedural History

On October 15, 2015, Respondents filed a Com-
plaint against Petitioners, the City, and Ms. Morales,
the MNN employee. JA6. Respondents alleged vio-
lations of 42 U.S.C. Section 1983, Article 1, Section 8
of the New York State Constitution, and New York’s
Open Meetings Law, claiming they were damaged as
a result of their respective suspensions. JA6, 16-43.
After an exchange of pre-motion to dismiss letters
between the parties and a pre-motion conference be-
fore the district court, Judge Pauley gave Respond-
ents an opportunity to amend their Complaint to ad-
dress Petitioners’ arguments in support of dismissal
(including the argument that the Petitioners were
not state actors). JA6-8. Respondents amended
their Complaint and removed Ms. Morales as a de-
fendant. JA18-19, J9 10-14.
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1. District Court Proceedings

On March 18, 2016, Petitioners and the City
moved to dismiss the Amended Complaint, principal-
ly on the ground that the pleading did not plausibly
allege that MNN and its employees were state actors
subject to the First Amendment. JA9-11. Following
briefing and oral argument, the district court grant-

ed the motion to dismiss in an Opinion and Order
dated December 13, 2016. Pet. App. 34a-53a.

The district court dismissed the First Amendment
claims against Petitioners, finding that Respondents
had failed to allege adequately that MNN was a state
actor subject to Section 1983. Pet. App. 44a-53a.
The district court held that MNN’s actions could not
be considered “governmental action for constitutional
purposes” under this Court’s test in Lebron v. Nat’l
R.R. Passenger Corp., 513 U.S. 374, 378 (1995), be-
cause “among other things, the Manhattan Borough
President only has the authority to appoint two of
MNN’s thirteen board members.” Pet. App. 44a.

The district court then discussed this Court’s
“public function” test, described at length by the Sec-
ond Circuit in Sybalski v. Indep. Grp. Home Living
Program, Inc., 546 F.3d 255, 257 (2d Cir. 2008). Pet.
App. 45a. dJudge Pauley noted that “regulation of
free speech in a public forum is ‘a traditional and ex-
clusive public function™ and stated that the “public
function” test would be satisfied if a public access
channel was a constitutional public forum like a
sidewalk or park. Pet. App. 45a-46a (citation omit-
ted).

The district court noted that the only Circuits to
have considered the issue (the D.C. and Sixth Cir-
cuits) both held that public access channels are not
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constitutional public fora. Pet. App. 46a-47a, 51a &
n.9. The district court also noted that a plurality of
this Court in Denver Area “found it ‘unnecessary’ and
‘unwise’ for the Court to ‘definitely [] decide whether
or how to apply the public forum doctrine to leased
access channels,” and, by extension, public access
channels. Pet. App. 47a-48a (quoting Denver Area,
518 U.S. at 749). The district court recognized that
Justice Kennedy (along with Justice Ginsburg) would
have held that public access channels are designated
public fora and Justice Thomas (along with Chief
Justice Rehnquist and Justice Scalia) would have
held that they are not. Pet. App. 47a-49a.

The district court concluded that public access
channels are not constitutional public fora, adopting
what it termed “the consensus view of courts within
the Second Circuit.” Pet. App. 50a-51a (citations
omitted). In making this determination, the district
court noted that “MNN is a private company that op-
erates television channels,” and “[t]he ownership and
operation of an entertainment facility are not powers
traditionally exclusively reserved to the State, nor
are they functions of sovereignty.” Pet. App. 5la
(quoting Glendora v. Cablevision Sys. Corp., 893 F.
Supp. 264, 269 (S.D.N.Y. 1995)). Citing the Second
Circuit’s holding in Loce v. Time Warner Entm’t Ad-
vance/Newhouse P’ship, 191 F.3d 256, 267 (2d Cir.
1999), the district court rejected Respondents’ argu-
ment that “public access channels are designated
public fora because they are ‘required by government
fiat.” Pet. App. 52a (citation omitted).

The district court also dismissed the First
Amendment claims against the City, noting that Re-
spondents’ “sole allegation against the City [was] the
bald assertion that it was ‘aware that MNN has cen-



13

sored plaintiffs’ and other cable access program-
ming,” which was an insufficient allegation under
the standard for municipal liability set forth in Mo-
nell v. Dep’t of Soc. Servs. of City of New York, 436
U.S. 658, 690 (1978). Pet. App. 43a (quoting JAS3S,
9 126).

2. Appellate Proceedings

Respondents filed a timely Notice of Appeal to the
Second Circuit on December 14, 2016. JAL.

On February 9, 2018, the Second Circuit issued a
splintered decision with three separate opinions.
Two Judges (Newman and Lohier, JdJ.), writing sepa-
rately, voted to reverse the district court’s dismissal
of Petitioners but affirm its dismissal of the City.
Pet. App. 1a-18a. Judge Newman authored the ma-
jority opinion (the “Majority”), Judge Lohier au-
thored a concurring opinion (Pet. App. 19a-21a), and
Judge Jacobs authored a dissent. Pet. App. 22a-33a.

The Majority acknowledged that, because MNN is
a private entity, “the viability of the Plaintiffs’ First
Amendment claim against it and its employees de-
pends on whether MNN’s actions can be deemed
state action.” Pet. App. 9a (citing Brentwood Acad. v.
Tenn. Secondary Sch. Athletic Ass’n, 531 U.S. 288,
296 (2001)). But instead of engaging in a traditional
state action inquiry as established by this Court, the
Majority skipped to consideration of whether public
access channels (regardless of who operates them)
are “public fora” for First Amendment purposes. Pet.
App. 10a.

Relying on Justice Kennedy’s partial concurrence
and partial dissent in Denver Area, the Majority held
that:
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where, as here, federal law authorizes
setting aside channels for public access
to be ‘the electronic marketplace of ide-
as,” state regulation requires cable op-
erators to provide at least one public ac-
cess channel, a municipal contract re-
quires a cable operator to provide four
such channels, and a municipal official
has designated a private corporation to
run those channels, those channels are
public forums.

Pet. App. 13a-14a. The Majority noted that, “wheth-
er the First Amendment applies to the individuals
who have taken the challenged actions in a public fo-
rum depends on whether they have a sufficient con-
nection to governmental authority to be deemed
state actors.” Pet. App. 14a. The Majority then
summarily concluded that the necessary connection
between MNN and the City “is established in this
case by the fact that the Manhattan Borough Presi-
dent designated MNN to run the public access chan-
nels.” Pet. App. 14a-15a.

The Majority attempted to distinguish its holding
from Loce, where the Second Circuit had determined
that “[t]he fact that federal law requires a cable op-
erator to maintain leased access channels and the
fact that the cable franchise is granted by a local
government are insufficient, either singly or in com-
bination, to characterize the cable operator’s conduct
of its business as state action.” Loce, 191 F.3d at
267. The Majority dismissed any comparison to Loce
because Loce involved “leased access” channels as
opposed to “public access” channels. Pet. App. 15a.
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The Majority acknowledged that other courts
have rejected characterizing public access channels
as public fora, and that, specifically, the D.C. and
Sixth Circuits “have not considered public access
channels to be public forums.” Pet. App. 16a & n.8
(citing Alliance for Cmty. Media v. F.C.C., 56 F.3d
105, 123 (D.C. Cir. 1995) (“ACM”) (en banc) (finding
“no state action ... because that essential element
cannot be supplied by treating access channels as
public forums”), rev'd in part on other grounds sub
nom., Denver Area, 518 U.S. at 768; Wilcher v. City of
Akron, 498 F.3d 516, 519-22 (6th Cir. 2007) (holding
private operator of public access channel was not a
state actor after applying traditional state actor
tests, and therefore not reaching subsequent public
forum analysis)). But the Majority noted that it did
not agree with these decisions and instead agreed
with Justice Kennedy’s partial concurrence and par-
tial dissent in Denver Area. Pet. App. 17a.

Judge Lohier’s concurrence below added that “in
the specific circumstances of this case we might also
rely on the public function test” to find state action.
Pet. App. 19a. Judge Lohier concluded that MNN
exercised the “traditionally public function of admin-
istering and regulating speech in the public forum of
Manhattan’s public access channels” because MNN’s
programming relates to, “in a word, democracy.”
Pet. App. 20a-21 (emphasis added). In reaching this
conclusion, Judge Lohier took judicial notice of cher-
ry-picked portions of MNN’s website that were not
part of the record below and concluded that MNN
largely offered political-type programming, ignoring
the other types of programming and non-expressive
services that MNN provides. Pet. App. 20a.
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The concurrence below acknowledged that its
“public function” analysis was in direct conflict with
the Sixth Circuit’s Wilcher decision. Pet. App. 19a.
Where Wilcher found the “public function” test for
state action was not met because “T'V service is not a
traditional service of local government,” the concur-
rence below held that a public access operator per-
forms a traditional and exclusive government func-
tion, satisfying the “public function” test, because it
1s Inappropriate to look at public access as simply an
“entertainment facility.” Pet. App. 19a-20a (quoting
Wilcher, 498 F.3d at 519).

Unlike the Majority, Judge Jacobs’ dissent ap-
plied the traditional state action analysis, as other
Circuits have, and determined that the pleadings did
not allege that MNN was a state actor. The dissent
noted that “[t]he majority conclusion that MNN is a
state actor opens a split with the Sixth Circuit; con-
siderably worse, it opens a split with the Second Cir-
cuit.” Pet. App. 33a. Judge Jacobs explained that
“[a] private entity may become a state actor only un-
der the following limited conditions,” and listed the
three state action tests discussed by the Second Cir-
cuit in Sybalski, 546 F.3d at 257. Pet. App. 23a (em-
phasis added). The dissent applied each of these
tests and concluded that MNN was not a state actor.
Pet. App. 23a-32a.

First, the dissent below determined that MNN
was not a state actor under the “compulsion test” be-
cause “MNN’s designation in a franchise agreement
and regulation by a municipal commission do not in
and of themselves demonstrate that MNN is ‘con-
trolled’ or ‘compelled’ by the state.” Pet. App. 23a-
24a. dJudge Jacobs further noted that Respondents
made “no allegation of government involvement in
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the[ir] suspensions from which state action can be in-
ferred.” Pet. App. 24a.

The dissent next determined that MNN was not a
state actor under the “joint action” test because nei-
ther “the statutory guidelines for cable access [n]or
the borough’s oversight activities establish joint ac-
tion between the Government and MNN” and be-
cause the City did not control a majority of MNN’s
board as required under Lebron. Pet. App. 24a.

Finally, the dissent noted that MNN was not a
state actor under the “public function” test because
“[t]he ownership and operation of an entertainment
facility are not powers traditionally exclusively re-
served to the State, nor are they functions of sover-
eignty.” Pet. App. 25a (internal quotation and cita-
tion omitted).

The dissent below would have held that Loce
(which addressed leased access channels) controlled
and that the operation of public access channels does
not constitute state action simply because such
channels may be required by government fiat. Pet.
App. 26a-27a. “[T]he logic of Loce,” according to the
dissent, “applies with equal force to public-access
programming” because “[c]able operators are equally
obligated to provide both ‘forums’ federal law re-
quires them to set aside a portion of their capacity
for leased access ... and permits franchising authori-
ties to require (as the relevant one does) a similar
set-aside for public access.” Pet. App. 28a. The dis-
sent below concluded that, “if anything, the Loce
analysis applies to public-access channels a fortiori.”
Pet. App. 27a.
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By Order dated March 23, 2018, the Second Cir-
cuit declined to grant Petitioners’ request for rehear-
ing. Pet. App. 54a-55a.

On June 21, 2018, Petitioners filed a timely peti-
tion for writ of certiorari. By order dated October 12,
2018, this Court granted the petition.
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SUMMARY OF ARGUMENT

Petitioner MNN is not a state actor or part of the
government under any of this Court’s state action
tests. MNN is a private nonprofit that operates four
public access channels in Manhattan. The City does
not control MNN’s board of directors and plays no
role whatsoever in MNN’s operations, programs, poli-
cies, personnel decisions, facilities, or funding.

Nonetheless, the Second Circuit held—on the
pleadings—that Petitioners are state actors, subject
to constitutional liability under Section 1983. In
reaching this conclusion, the Second Circuit held
first that public access television channels are consti-
tutional public fora. This holding was based on Jus-
tice Kennedy’s partial concurrence and partial dis-
sent in Denver Area. dJustice Kennedy would have
held that public access stations are designated public
fora of unlimited character, but that position was ei-
ther outright rejected or deemed premature by seven
members of this Court. The Second Circuit then
worked backwards, holding that if MNN’s channels
were constitutional public fora, Petitioners were
therefore state actors because—more than 25 years
ago—the Manhattan Borough President designated
MNN to operate those channels.

There is no precedent for skipping the state ac-
tion analysis and jumping straight to consideration
of whether a forum is (by its very nature) a constitu-
tional public forum. This analysis is faulty because
the determination of the forum question (which con-
siders the extent of government control of govern-
ment-owned property) assumes an answer to the
state action inquiry. This is why the courts around
the country that have considered whether public ac-
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cess stations are public fora have uniformly applied
the threshold state action analysis instead of looking
at the nature of the forum in a vacuum. Moreover,
the Second Circuit’s holding creates a one-size-fits-
all, per se rule that would place all public access
channels in the state action bucket regardless
whether the channel was run by a municipality, a
private independent organization or the cable opera-
tor.

The Second Circuit’s backward state action anal-
ysis and categorical forum determination ignore the
concerns expressed by the Denver Area plurality—
that public access channels are run by very different
entities, with capable systems of local accountability,
and that technology appeared to be rapidly evolving.
These concerns are even more pressing today than
they were in 1996, given the proliferation of new
forms of media. And there are certainly countless
new types of fora—including social media plat-
forms—that bear some level of resemblance to tradi-
tional public fora. But they are not automatically
constitutional public fora. That is why the threshold
state action inquiry is critical.

The Second Circuit chose to ignore this Court’s
threshold state action tests. And Petitioners are not
state actors under any of those tests.

MNN is not “part of the government” under this
Court’s Lebron decision because, even though the
Manhattan Borough President long ago designated
MNN to operate the public access channels in Man-
hattan, the City retained no control over MNN.
MNN is not a state actor under the “public function”
test because the operation of television stations is
not a traditional and exclusive role of government.
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MNN is likewise not a state actor under the “com-
pulsion” or “coercive power” test because there were
no allegations that the City coerced or cajoled MNN
into anything—much less the challenged conduct at
issue in the Amended Complaint. MNN is also not a
state actor under the “joint action,” “close nexus,” or
“symbiotic relationship” test because there were no
allegations that the City and MNN worked together
or were joint participants in either the actions com-
plained of or anything else. Lastly, MNN is not a
state actor under the “entanglement” or “entwine-
ment” theory because there is no ongoing connection
between MNN and the City of New York—and cer-
tainly nothing approaching the “pervasive entwine-
ment” described in Brentwood.

Here, applying this Court’s proper state action
inquiry, the Amended Complaint does not plausibly
allege that Petitioners are state actors, and the
Amended Complaint was properly dismissed by the
district court.

ARGUMENT

I. THE SECOND CIRCUIT’S ANALYSIS IS
INCONSISTENT WITH THIS COURT’S
STATE ACTION CASES AND CREATES A
NEW, UNWORKABLE STATE ACTION
EXCEPTION

The decision below is an unprecedented and
unwarranted departure from this Court’s decades-
long treatment of the constitutional liability of
private actors. Relying on Justice Kennedy’s partial
concurrence and partial dissent in Denver Area, the
Majority below determined first that Manhattan’s
public access channels are constitutional public fora:
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where, as here, federal law authorizes
setting aside channels for public access to
be ‘the electronic marketplace of ideas,
state regulation requires cable operators
to provide at least one public access
channel, a municipal contract requires a
cable operator to provide four such chan-
nels, and a municipal official has desig-
nated a private corporation to run those
channels, those channels are public fo-
rums.

Pet. App. 13a-14a. The Majority then worked back-
wards. Recognizing that private entities cannot be
held liable for constitutional violations unless they
are deemed to be “state actors,” the Second Circuit
continued: “[t]hat [sufficient] connection [to govern-
mental authority] is established in this case by the
fact that the Manhattan Borough President desig-
nated MNN to run the public access channels,” be-
cause, thereby, “[MNN employees] are exercising
precisely the authority to administer such [designat-
ed public] forum conferred upon them by a senior
municipal official.” Pet. App. 14a-15a.3

The Second Circuit’s analysis places the cart
squarely in front of the horse, departs from this

3 Perhaps more egregiously, the Second Circuit made this
determination on a motion to dismiss. It determined, under the
pleading standard this Court articulated most recently in Igbal,
that the facts alleged “state a claim to relief that is plausible on
its face” with respect to whether Petitioners could be considered
state actors. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (cita-
tion omitted and emphasis added). But the Amended Com-
plaint does not plausibly allege any of the state action indicia
that this Court has considered.
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Court’s state action doctrine, and creates a rubric
that is fraught with problems.

A. There is no Precedent for Skipping the
Threshold State Action Analysis

The Constitution does not impose liability on pri-
vate actors except in those rare circumstance where
a nominally private actor is deemed to be a “state ac-
tor.” See Blum v. Yaretsky, 457 U.S. 991, 1002-03
(1982) (the Constitution “erects no shield against
merely private conduct, however discriminatory or
wrongful”) (internal quotation and citation omitted);
Lugar, 457 U.S. at 937 (“[I]t is a fundamental fact of
our political order” that constitutional liability is on-
ly applied to conduct “fairly attributable to the
State.”); Edmonson v. Leesville Concrete Co., 500
U.S. 614, 620 (1991) (“conduct of private parties lies
beyond the Constitution’s scope in most instances”
and only where private entities “must be deemed to
act with the authority of the government” are such
private actors “subject to constitutional constraints”).

In determining those exceptional cases where pri-
vate parties can be subject to constitutional claims,
this Court has never skipped the state action in-
quiry. To the contrary: this Court has consistently
commanded “[c]areful adherence to the ‘state action’
requirement [in order to] preserve[] an area of indi-
vidual freedom by limiting the reach of federal law
and federal judicial power.” Lugar, 457 U.S. at 936;
see also Tarkanian, 488 U.S. at 191 (same); Edmon-
son, 500 U.S. at 619 (a preliminary determination
that a private entity acted under color of state law
respects the “great object of the Constitution,” which
is to “permit citizens to structure their private rela-
tions as they choose”).
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This Court most recently addressed these issues
in Brentwood. There, the Court noted:

The judicial obligation is not only to
‘preserv[e] an area of individual free-
dom by limiting the reach of federal
law’ and avoi[d] the imposition of re-
sponsibility on a State for conduct it
could not control,’ ... but also to assure
that constitutional standards are in-
voked ‘when it can be said that the
State 1s responsible for the specific
conduct of which the plaintiff com-
plains.

531 U.S. at 295 (emphasis in original) (quoting Tar-
kanian, 488 U.S. at 191; Blum, 457 U.S. at 1004).

Indeed, as described below in Section I(B)(2), oth-
er than the Second Circuit in this case, the Circuits
and district courts that have considered the constitu-
tional liability of private operators of public access
channels have uniformly first applied the state ac-
tion inquiry. The Second Circuit’s failure to make
this threshold analysis undermines decades of con-
stitutional jurisprudence crafted with the goal of
separating purely private conduct from government
conduct subject to the First Amendment.

B. There is no Precedent for the Second
Circuit’s Public Forum Determination

1. Denver Area did not Hold That Public
Access Channels are Constitutional
Public Fora

Justice Breyer’s plurality decision in Denver Area
(joined 1in relevant part by Justices Stevens,
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O’Connor, and Souter) explicitly refused to consider
whether public access channels were public fora,
finding it “premature.” 518 U.S. at 742. The
plurality was concerned with “changes taking place
in the law, the technology, and the industrial
structure related to telecommunications” and did not
wish to “declare a rigid single standard, good for now
and for all future media and purposes.” Id. at 741-
42; see also id. at 742 (“[W]e believe it unwise and
unnecessary definitively to pick one analogy or one
specific set of words now.” (emphasis added)).

Justice Thomas (oined by Chief Justice
Rehnquist and Justice Scalia) would have held that
public access channels are not constitutional public
fora. Id. at 826. As Justice Thomas wrote, “[c]able
systems are privately owned and privately managed,
and petitioners point to no case in which we have
held that government may designate private
property as a public forum.” Id. at 827. Justice
Thomas also noted that this Court has “never even
hinted that regulatory control, and particularly
direct regulatory control over a private entity’s First
Amendment speech rights, could justify creation of a
public forum.” Id. at 829. Justice Thomas concluded
that “the numerous additional obligations imposed
on the cable operator in managing and operating the
public access channels convince me that these
channels share few, if any, of the basic
characteristics of a public forum.” Id. at 831.

These concerns raised in 1996 remain compelling
reasons to reject the Second Circuit’s analysis and
conclusion.
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2. Where Courts Have Found Public Access
Channels to be Public Fora, They Have
First Applied State Action Tests

The Majority below suggests that courts consider-
ing “whether a public access channel is a public fo-
rum ... have reached conflicting results.” Pet. App.
16a. But this i1s inaccurate. Rather, courts faced
with similar issues have uniformly engaged in the
threshold state action analysis first. Where those
courts found no state action, they did not engage in
any further forum analysis.4 For example, the Sixth
and D.C. Circuits both considered whether private
operators of public access channels are state actors.
See Wilcher, 498 F.3d at 519-22; ACM, 56 F.3d at
113-21. Both Circuits applied the traditional state
action tests and concluded that private operators of
public access channels are not state actors. See id.
Moreover, the D.C. Circuit flatly rejected the sugges-
tion that “by calling [public access] channels ‘public
forums’ they may avoid the state action problem and
invoke the line of First Amendment decisions re-
stricting governmental control of speakers because of

4 The Second Circuit’s decision conflicts with its own pri-
or decisions that engaged in threshold state action analysis to
determine the constitutional status of private operators of
leased and public access channels. See Bernas v. Cablevision
Sys. Corp., 215 Fed. App’x 64, 68 (2d Cir. 2007) (applying state
action tests to private actor operating public access channel,
finding tests not satisfied, and not engaging in forum analysis);
Loce, 191 F.3d at 266-67 (applying “close nexus” state action
test to cable operator providing leased access channels and find-
ing no state action). Petitioners presented this case for en banc
review given this departure from precedent, but the Second
Circuit declined such review. Pet. App. 54a-55a.
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the location of their speech.” ACM, 56 F.3d at 121.5

Similarly, district courts around the country
considering the constitutional liability of private
operators of public access channels have routinely
conducted the state action inquiry first, and where
they have found no state action, they then have no
reason to engage in forum analysis. See, e.g., Loren
v. City of New York, No. 16-cv-3605, 2017 WL
2964817, at *4 (S.D.N.Y. July 11, 2017) (applying
compulsion, joint action, and public function tests
and finding no state action); Clorite v. Somerset
Access Television, Inc., No. 14-cv-10399, 2016 WL
5334521, at *9-10 (D. Mass. Sept. 20, 2016) (applying
Lebron analysis to public access channel and finding
no state action, and noting that forum analysis
would be necessary only if state action was present);
Griffin v. Pub. Access Cmty. Television, No. 10-cv-
602, 2010 WL 3815797, at *2-4 (W.D. Tex. Sept. 27,
2010) (applying compulsion, joint action, and public
function tests and finding no state action); Hebrew v.
Houston Media Source, Inc., No. 0